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but this view has been much criticized (g).

In Lioestey v. E. Clemens Horst Co. (h), on appeal to the
Supreme Court of Canada in an action brought in British Col-
umbia on a contract of sale of goods of which the proper law
was the law of California, Duff J. (afterwards C.J.C.), said:

... the policy of the English law recognizes no vested rights in pro-
cedure, and a party invoking the jurisdiction of the courts must
take procedure as he finds it. The concept of procedure, too, is, in
this connection, a comprehensive one, including process and evidence,
methods of execution, rules of limitation affecting the remedy, and
the course of the court with regard to the kind of relief that can
be granted to a suitor But it does not, of course, extend to substantive
rights; and here questions as to substantive rights include all ques-
tions as to the 'nature and extent of the obligation* under the foreign
contract.

The decision of the court was that the substance of the con-
tractual obligation includes the measure of damages for breach
of the contract and, in particular, the lien given to the seller
by the proper law and the accessory right of sale, and the right
of the seller to recover the difference between the contract price
and the amount realized on the sale, so that all these matters
are governed by the proper law and not by the domestic rules
of the law of the forum. The decision would appear to be
clearly right in the result (i), even though the definition of the
concept of procedure is too widely stated in so far as it suggests
that a matter of remedy is necessarily a matter of procedure (j).
It is possible, or probable, that the remedy by way of specific
performance, as distinguished from damages, might be charac-
terized as procedural. In the same case Duff J. also suggested
that the measure of damages in tort, as in contract, is part of
the substance of the obligation. This suggestion would appear
to be right (k).

In an action brought in Ontario against a mortgagor resident
in Ontario upon a covenant to pay contained in a mortgage on

(g) Heilman, Arbitration Agreements and the Conflict of Laws
(1929), 38 Yale L.J. 617; Phillips, Arbitration and Conflicts of Laws
(1934), 19 Cornell L.Q. 197; Lorenzen, Commercial Arbitration: In-
ternational and Interstate Aspects (1934), 43 Yale L.J. 716, 733,
757, (1935), 45 Yale L.J. 39; ef. (1934), 47 Harv. L. Rev. 318-319.

(h)  [1924] S.C.R. 605, at p. 608, [19253 1 D.L.R. 159, at p. 161.

(i) Hohfeld, Fundamental Legal Conceptions (1923) 234, note 11,
ih.ad already stated a similar view as "the fair inference from the
English cases."

(;) Cf. note (c), supra; Taintor, Universality in the Conflict of
Laws of Contract (1939), 1 Louisiana L. Rev. 695, at pp. 717, 718.

(k) See chapter 45.